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1. The a l l e g a t i o n  t h a t  a f i r m  is "buying i n "  does 
* _  

n o t  c o n s t i t u t e  a b a s i s  to  p r e c l u d e  award to a n  - 
o t h e r w i s e  a c c e p t a b l e  o f f e r o r .  

2. Where competing t e c h n i c a l  p r o p o s a l s  are 
e s s e n t i a l l y  equal ,  cost may become t h e  d e t e r -  
m i n a t i v e  f a c t o r ,  even though cost  w a s  ranked  as 
t h e  l e a s t  i m p o r t a n t  e v a l u a t i o n  f a c t o r  i n  t h e  
s o l i c i t a t i o n .  

A r e s ,  I nc .  ( A r e s ) ,  p r o t e s t $  t h e  award of a c o n t r a c t  f o r  
t h e  development  o f  a g e n e r a l  pu rpose  heavy machine gun to 
A A I ,  I nc .  ( A A I ) ,  under  r e q u e s t  f o r  p r o p o s a l s  ( R F P )  
No. DAAK10-82-R-0164 i s s u e d  by t h e  United S t a t e s  Army 
Resea rch  and Development Command (ARRADCOM). A r e s  claims 
t h a t  t h e  c o n t r a c t  award was improper  because  A r e s '  p r o p o s a l  
was t e c h n i c a l l y  s u p e r i o r  t o  MI 'S and t e c h n i c a l  f a c t o r s  were 
most h e a v i l y  stressed i n  t h e  s o l i c i t a t i o n .  A r e s  also 
asserts t h a t  MI'S proposed cost  was so l o w  t h a t  i t  amounted 
to a buy-in under  Defense A c q u i s i t i o n  R e g u l a t i o n  (DAR) 
S 1-311 (1976 ea,) and t h a t  ARRADCOM c o n s e q u e n t l y  cou ld  n o t  
have a p p l i e d  t h e  cost realism c r i t e r i a  c a l l e d  for i n  t h e  RFP 
t o  MI'S p r o p o s a l .  L a s t l y ,  Ares claims t h a t  it was n o t  
informed o f  ARRADCOM's d e c i s i o n  to award t h e  c o n t r a c t  to  A A I  
u n t i l  3 d a y s  a f t e r  o t h e r  competing and noncompeting pa r t i e s  
were n o t i f i e d .  

The protest  is d e n i e d .  

A r e s '  a l l e g a t i o n  of ARRADCOM's f a i l u r e  t o  n o t i f y  i t  
p rompt ly  of ' the  award to  A A I ,  a s  r e q u i r e d  by DAR S 2-408 
(1976 e d . ) ,  is  unwarranted.  Award was made to  AAI  o n  
September 23, 1982. Ares w a s  informed of t h i s  d e c i s i o n  on 
September 27, 1982,  and a l l  o t h e r  u n s u c c e s s f u l  o f f e r o r s  were 
n o t i f i e d  on September 29 ,  1982. We f i n d  t h e  $-day p e r i o d  
between t h e  time of award and  n o t i f i c a t i o n  t o  A r e s  
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- r e a s o n a b l e .  See  L iqu id  C o n t r o l s  Corp., B-208257, 
December 7 ,  1x2,- 82-2 CPE 512. 

Ares' a l l e g a t i o n  t h a t  cost realism cr i te r ia  were n o t  
a p p l i e d  to  AAI i s  w i t h o u t  merit.  The report s u b m i t t e d  by 
ARRADCOM e s t a b l i s h e s  t h a t  a cost realism e v a l u a t i o n  of AAI's 
p r o p o s a l  was i n  f a c t  performed.  Tha t  e v a l u a t i o n  showed t h a t  
MI'S p r o p o s a l  most f a v o r a b l y  compared t o  t h e  Government 
cost estimate. The u l t i m a t e  g o a l  of such  a n  e v a l u a t i o n  is 
to a d j u s t  t h e  c o n t r a c t o r ' s  p roposed  cost and fee f o r  realism 
and to predict  t h e  f i n a l  p r o b a b l e  cost to  t h e  Government f o r  
e a c h  p r o p o s a l .  Based on an  e v a l u a t i o n  of t h e  p r o b a b l e  cost 
of b o t h  p r o p o s a l s ,  t h e  c o n t r a c t i n g  o f f i c e r  de t e rmined  t h a t  
it was i n  t h e  b e s t  i n t e r e s t s  of t h e  Government to  make t h e  
award t o  AAI. 

A r e s  n e x t  asser ts  t h a t  AAI's proposed  costs were so l o w  
t h a t  t h e  p r o p o s a l  amounted to  a n  a t t e m p t  to  buy i n ,  c o n t r a r y  
to DAR S 1-311 (1976 e d . ) .  Ares s t a t e s  t h a t  because  AAI is 
a l a r g e  manufac tu r ing  f i r m ,  a d e v e l o p m e n t - c o n t r a c t  s u c h  as  
t h i s  o n e  would be a means to  f u t u r e  l a r g e - s c a l e  p r o d u c t i o n  
contracts . 

G e n e r a l l y ,  w e  have h e l d  t h a t  t h e  a l lega t ion  t h a t  a firm 
is buying i n  d o e s  n o t  c o n s t i t u t e  a b a s i s  to  p r e c l u d e  award 
to a n  o t h e r w i s e  a c c e p t a b l e  b i d d e r .  DAR S 1-311, s u p r a ,  
mere ly  c a u t i o n s  c o n t r a c t i n g  o f f i c e r s  t o  assure t h z x s s e s  
are  n o t  recouped through change o r d e r s  or "fol low-on" con- 
t racts .  ACL - FILCO C o r p o r a t i o n ,  B-179835, J a n u a r y  29, 
1974,  74-=6 39. A d d r r i o n a l l y ,  t h e  r e c o r d  i n d i c a t e s  t h a t  
ARRADCOM c a r e f u l l y  c o n s i d e r e d  t h e  r i s k s  i n h e r e n t  i n  
a c c e p t i n g  a l o w  o f f e r  i n  its e v a l u a t i o n  o f  MI'S p r o p o s a l  
and de te rmined  t h a t  AAI's p r o p o s a l  was n o t  a buy-in. . I n  an  
e v a l u a t i o n  of MI 'S past  pe r fo rmance ,  it w a s  found t h a t  none 
of t h e  22 contracts f o r  similar or r e l a t e d  work s i n c e  1970 
have r e s u l t e d  i n  cost g rowths ,  o v e r r u n s  o r  reprocurement  
p roceed ings .  T h e r e  is no i n d i c a t i o n  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  w i l l  n o t  follow t h e  g u i d e l i n e s  of DAR S 1-311, 
supra,  i n  a d m i n i s t e r i n g  t h e  contract .  Consequent ly ,  A r e s '  
a s s e r t i o n  t h a t  a buy-in h a s  o c c u r r e d  is no bas i s  to p r e c l u d e  
award t o  AAI. 

u_-- 
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Arcs asserts t h a t  t h e  award to AAI was improper b e c a u s e  
A r e s '  proposal w a s  t e c h n i c a l l y  s u p e r i o r  to t h a t  of AAI and 
t h e  t e c h n i c a l  r a t i n g  o f  a proposal was more i m p o r t a n t  t h a n  
a n y  o t h e r  f a c t o r  u n d e r  t h e  s o l i c i t a t i o n .  The s o l i c i t a t i o n  
lists t h e  e v a l u a t i o n  factors as:  
ment  r a t i n g ,  combined merit r a t i n g  and  cost. The 
s o l i c i t a t i o n  s t a t e d  t h a t :  

t e c h n i c a l  r a t i n g ,  manage- 

[t] he  Government reserves t h e  r i g h t  o f  s u c h  
f l e x i b i l i t y  i n  e v a l u a t i o n  as  is n e c e s s a r y  t o  
a s s u r e  p l a c e m e n t  o f  t h e  c o n t r a c t  i n  i ts b e s t  
i n t e r e s t .  A c c o r d i n g l y ,  t h e  Government may 
award a n y  r e s u l t i n g  c o n t r a c t  to  o t h e r  t h a n  t h e  
lower p r i c e d  o f f e r o r ,  o r  o t h e r  t h a n  t h e  con- 
t ractor  w i t h  t h e  h i g h e s t  merit r a t i n g  * * *. 

. E v a l u a t i o n  o f  P r o p o s a l s  w i l l  be b a s e d  p r i m a r i l y  
o n  t h e  f o l l o w i n g  f a c t o r s  i n  d e s c e n d i n g  o r d e r  of 
i m p o r t a n c e :  t e c h n i c a l ,  management,  cost 
* * *. The merit r a t i n g  is more i m p o r t a n t  t h a n  
t h e  p r o b a b l e  cost." 

A f t e r  t h e  s u b m i s s i o n  of best  and  f i n a l  o f f e r s ,  a f i n a l  
t e c h n i c a l  e v a l u a t i o n  was p e r f o r m e d .  Out  o f  a t o t a l  o f  70 
p o i n t s ,  Ares was g i v e n  a combined merit r a t i n g  o f  63.2, 
which c o n s i s t e d  o f  a t e c h n i c a l  r a t i n g  o f  36.9 and a manage- 
ment  r a t i n g  o f  26.3. ?GI r e c e i v e d  a combined merit r a t i n g  
o f  57.9 (33.2 f o r  t ' e c h n i c a l  m e r i t  and  24.7 f o r  management).  
The p o i n t  s p r e a d  be tween t h e  t w o  p r o p o s a l s  was 5.3 p o i n t s .  
Because  o f  t h e  small d i f f e r e n c e  i n  t h e  r a t i n g s ,  A r e s '  and 
AAI's p r o p o s a l s  were deemed by ARRADCOM to  be  " t e c h n i c a l l y  
e s s e n t i a l l y  e q u a l . "  A r e s  b e l i e v e s  t h a t ,  b e c a u s e  of t h e  
h i g h e r  r a t i n g  i t  r e c e i v e d ,  i t s  p r o p o s a l  was t e c h n i c a l l y  
s u p e r i o r  and t h a t ,  a c c o r d i n g  to  t h e  o r d e r  o f  i m p o r t a n c e  o f  
t h e  e v a l u a t i o n  f a c t o r s  l i s t e d  i n  t h e  so l i c i t a t ion ,  i t  s h o u l d  
have  been  awarded t h e  contract i n s t e a d  o f  AAI. 

'7,. .,- - 

While t e c h n i c a l  p o i n t  r a t i n g s  are  u s e f u l  a s  g u i d e s  f o r  
i n t e l l i g e n t  d e c i s i o n m a k i n g  i n  t h e  p r o c u r e m e n t  process, 
w h e t h e r  a g i v e n  p o i n t  s p r e a d  be tween t w o  compet ing  p r o p o s a l s  
i n d i c a t e s  a s i g n i f i c a n t  s u p e r i o r i t y  o f  o n e  p r o p o s a l  over 
a n o t h e r  d e p e n d s  upon t h e  f a c t s  and  c i r c u m s t a n c e s  o f  e a c h  
p r o c u r e m e n t  and is p r i m a r i l y  a matter w i t h i n  t h e  d i s c r e t i o n .  
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- of t h e  p r o c u r i n g  agency .  - S e e  52  Comp. Gen. 686 ( 1 9 7 3 ) .  - S e e  
also Management Services I n c o r p o r a t e d ,  5 5  Comp. Gen. 715 
( 1 9 7 6 ) ,  76-1 CPD 74. I n  t h e  i n s t a n t  case, t h e  r e c o r d  d o e s  
n o t  e s t a b l i s h  t h a t  ARRADCOM a b u s e d  its d i s c r e t i o n  i n  d e t e r -  
min ing  t h a t  t h e  t e c h n i c a l  proposals were e s s e n t i a l l y  e q u a l .  

t h e  s o l i c i t a t i o n  d o e s  n o t  r e q u i r e  t h a t  ARRADCOM i g n o r e  t h e  
d i f f e r e n c e  i n  t h e  cost o f  t h e  two p r o p o s a l s .  A r e s '  p roposed  
cost was $3.4 m i l l i o n ;  w h e r e a s ,  MI'S proposed  cost  w a s  
$1.57 m i l l i o n .  The Government cost estimate was $1.9 
m i l l i o n .  W e  have  h e l d  t h a t  where  compet ing  proposals are 
e s s e n t i a l l y  e q u a l  t e c h n i c a l l y ,  cost  may become a d e t e r m i n a -  
t i v e  f a c t o r ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t ,  i n  t h e  overall  
e v a l u a t i o n  scheme, cost  w a s  of less i m p o r t a n c e  t h a n  o t h e r  

- ------I--- 

- T h e  f a c t  t h a t  cost  was r a n k e d  l e a s t  i n  i m p o r t a n c e  i n  

f a c t o r s .  
Augus t  1 0 ,  1979 ,  79-2 CPD 1cr. I n  any  e v e n t ,  e v e n  i f  A r e s '  

g_pl ied  -uI - F i n a n c i a l  A n a l y s i s ,  L td . ,  B-194388.2, 

proposal is c o n s i d e r e d  t e c h n i c a l l y  superior, as it  c o n t e n d s ,  
award t o  A r e s  would n o t  have b e e n  j u s t i f i e d  i n  view o f  i ts 
s i g n i f i c a n t l y  h i g h e r  p roposed  cost. I n  a case where award 
was made t o  a n  o f f e r o r  whose t e c h n i c a l  p r o p o s a l  w a s  s c o r e d  
a b o u t  5 percent  h i g h e r  t h a n  a competitor's t e c h n i c a l  pro- 
posal,  b u t  whose cost was a p p r o x i m a t e l y  4-1/2 times h i g h e r ,  
w e  s a i d  t h e  r e c o r d  d i d  n o t  i n d i c a t e  t h a t  t h e  t e c h n i c a l  
s u p e r i o r i t y  o f  t h e  one  o f f e r o r  " w a r r e n t e d  an  award to  him a t  
a s u b s t a n t i a l l y  h i g h e r  p r i c e "  and  t h a t ,  t h e r e f o r e ,  t h e  
r e c o r d  d i d  n o t  suppor t  t h e  c o n c l u s i o n  t h a t  t h e  award was 
m o s t  a d v a n t a g e o u s  t o  t h e  Government.  See -- Desiqn  Concep t s ,  - Inc . ,  B-184658, J a n u a r y  23,  1 9 7 6 ,  76-1 CPD 39. 

The pro tes t  is d e n i e d .  

Corn p t r o 1 1 e 2 Geh e r a1 
of t h e  U n i t e d  States 
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